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Summary District of Columbia WIP Evaluation
September 24, 2010

Summary: EPA Evaluation of
District of Columbia Draft Watershed Implementation Plan

Rating for Gap-Filling Strategies: Some Minor Deficiencies

WIP Numbers Compared to 7/1 and 8/13 Allocations: N 5% and P 3% under; TSS 25% over

Backstop Allocations in Draft TMDL that will remain if final Phase 1 WIP not strengthened:

e Minor level backstop allocations to District of Columbia’s wasteload allocations for urban
stormwater so that District meets upper range of August 13 sediment allocation. EPA will
ensure that all allocations, including sediment, are met through the NPDES permits issued
within the District

Overall

e EPA identified some deficiencies in D.C.’s WIP and is recommending only minor backstop
allocations. However, several areas for improvement remain in the final WIP

e The DC WIP needs to be more aggressive in addressing urban runoff and should more fully
discuss specific commitments with timelines to meet those commitments

e The WIP lists some non-significant wastewater treatment facilities, but does not appear to
provide a full list

Urban Stormwater: Some Minor Deficiencies in Gap-Filling Strategies

Key Areas for Improvement and Opportunities for Strengthening Draft WIP

e Neither the WIP input decks submitted for model run nor the WIP document submitted
September 1 reflect an aggressive approach for stormwater

e The draft 2010 DC MS4 permit signals an aggressive retention and green infrastructure
approach which relies heavily upon infiltration, water harvesting/reuse and
evapotranspiration. D.C.’s WIP document should discuss the permit conditions. Further, the
WIP input deck should be more consistent with this approach, relying less upon traditional
detention- and retention-based approaches

e As the permit writer, EPA will work more closely with D.C. to identify implementation
levels consistent with the intent of the draft 2010 D.C. MS4 permit

Wastewater: Some Minor Deficiencies in Gap-Filling Strategies
Key Areas for Improvement and Opportunities for Strengthening Draft WIP
e WIP does not appear to fully list the non-significant point source facilities. EPA and DC
should verify that the WIP includes a complete set of non-significant point sources
o Facilities not identified in the WIP or TMDL will receive a “0” wasteload allocation
e Clarify with EPA, MD and VA that D.C. is setting aside an appropriate allocation for growth
at Blue Plains

Federal Facilities: Some Minor Deficiencies in Gap-Filling Strategies
Key Areas for Improvement and Opportunities for Strengthening Draft WIP
e WIP appears to under-identify GSA facilities as well as the potential contribution to meeting
allocations
o0 EPA recently received updated GIS data from GSA that will share with D.C. prior to
submission of final Phase | WIP
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e Federal agencies, EPA and D.C. should work together to assess contributions of federal
facilities as well as potential actions to address loads from these facilities






Summary Delaware WIP Evaluation
September 24, 2010

Summary: EPA Evaluation of
Delaware Draft Watershed Implementation Plan

Rating for Gap-Filling Strategies: Serious Deficiencies
WIP Numbers Compared to 7/1 and 8/13 Allocations: N 17% and P 8% over; TSS 20% under
Backstop Allocations in Draft TMDL that will remain if final Phase 1 WIP not strengthened:
e High level backstop allocations for Delaware point sources
o WWTPs: limit of technology (3 mg/L TN and .1 mg/L TP) and design flow for
significant municipal plants
0 MS4s: 50% of urban MS4 lands meet aggressive performance standard through retrofit/
redevelopment; 50% of unregulated land treated as regulated, so that 25% of urban land
outside current MS4s meets aggressive performance standard. Designation as necessary
o Construction: Erosion and sediment control on all lands subject to Construction General
Permit
o CAFO production areas: Waste management, barnyard runoff control, mortality
composting. Precision feed management for all animals. Same standards apply to AFOs
not subject to CAFO permits EXCEPT no feed management on dairies; designation as
necessary.
o Additional reductions from agricultural nonpoint sources necessary to meet July 1
nutrient allocations that EPA will ensure occurs through additional federal backstop
actions

Overview

e Used a consistent approach in evaluating ten source sectors contributing loads to the Bay
against the eight elements that EPA expected to be addressed in the Phase | WIP

e Highlights include the development of performance standards for future on-site systems and
a stormwater offset program for all future land use changes. Both require new regulations
which Delaware proposes to finalize in 2012. Offset program will need to include clear
baseline definition and assurances of accountability and enforceablility

e Need further explanation of how practices will be in place by 2017 that would achieve 60%
of the necessary nutrient and sediment reductions, including gap-closing strategies and
timeline for implementation, contingency plans and verification/compliance procedures

Wastewater: Some Deficiencies in Gap-Filling Strategies

Key Areas for Improvement and Opportunities for Strengthening Phase | WIP

e Need to confirm only 2 non-significant wastewater treatment plants listed. Dischargers will
receive a “0” wasteload allocation if not included in WIP and TMDL

o ldentifies insufficient resources/staff for wastewater treatment plant permit writing and
review, as well as administration of onsite program. However, no strategy to fill this gap.
o Could grants (eg, Chesapeake Bay Regulatory and Accountability grant) fill this gap?

Agriculture: Serious Deficiencies in Gap-Filling Strategies

Strengths

e Focuses largely on practices with greatest nutrient/sediment reductions, such as continuing
Nutrient Relocation Program and considering prohibiting P application on high P soils.

e Outlines key ways to improve cost-share programs, such as increasing rates for key practices
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Key Areas for Improvement

Many of the gap filling strategies for reaching ag targets are “TBD”. Need more specific

information on gap-filling strategies, overcoming barriers to implementation identified in the

WIP, verification/compliance procedures, and contingencies

Question claims of compliance and compliance assurance

o Inspections of all CAFO operations (57 large, 480 medium) once every five years equates
to 107 inspections per year. How will inspections be completed without more resources?

0 Question 100% of compliance with nutrient management program based on money spent
on plans and complaint-driven audits. Verification and assurance needed to confirm
nutrients applied according to recommendations for rate, timing, form, and method.

No discussion of how to address the numerous NOIs for CAFO permits (~100 submitted to

date) and resources needed for developing NMPs

No plan for integrating USDA programs with state programs; only lists programs

Opportunities for Strengthening Phase | WIP, Programs and/or Authorities

Consider revising NMP regulations to include key practices identified in WIP input deck and
agricultural implementation measures recommended in the 502 Guidance

Consider developing a field-based NMP inspection program with sufficient resources to
provide meaningful compliance assurance with state regulations

Consider greater engagement with poultry integrators to find solutions to manure
management, with an emphasis on alternative uses of manure

Urban Stormwater: Serious Deficiencies in Gap-Filling Strategies
Key Areas for Improvement and Opportunities for Strengthening Phase | WIP

The WIP totally abdicates to state and federal sw rulemakings, and the scope, objectives and

timing of the rulemaking isn’t even clear. Is it just erosion and sediment control or is it more

broadly municipal stormwater? EPA expects additional information on the following:

o New and redevelopment performance standards along with timing, accountability, etc.

0 Retrofit program

o Plan for utilizing residual designation authority or other mechanisms to regulate
additional discharges (as a contingency, if appropriate). We know Delaware is relying on
state rules for some of this — that is good. However, EPA expects more detail

More detailed information is needed on existing implementation, inspection and compliance

and rates for existing stormwater plans and construction sites. Questions that 100% of

construction sites are in compliance.

More detailed information is needed on approach for turfgrass fertilizer restrictions (as a

contingency if that’s appropriate)

Growth: Some Deficiencies in Gap-Filling Strategies

Proposes to set aside additional loads from wastewater treatment plants for future growth.
However, draft TMDL allocations include “0” allocation for future growth because Delaware
does not achieve additional reductions from existing sources to accommodate this growth
Need more details on stormwater offsets and baselines for generating credits in order for
EPA to accept as a credible trading program

Onsite septic systems are a growing sector, but no explicit mechanism to offset






Summary Maryland WIP Evaluation
September 24, 2010

Summary: EPA Evaluation of
Maryland Draft Watershed Implementation Plan

Rating for Gap-Filling Strategies: Some Minor Deficiencies

WIP Numbers Compared to 7/1 and 8/13 Allocations: Statewide, Maryland met the Nitrogen,
Phosphorous, and Sediment targets. However, some basins exceed for Nitrogen, Phosphorous,
and Sediment. We understand that Maryland has already adjusted the WIP to meet all
allocations in all basins. Adjustments will not be incorporated into the draft TMDL released
9/24, and if validated may be incorporated into the final Plan.

The Backstop Allocations in the Draft TMDL that will remain if the final Phase I WIP is not

strengthened:

e Minor level backstop allocations to Maryland’s nonpoint source load allocations to meet
July 1 and August 13 nutrient and sediment allocations in each major basin within Maryland.
Changes do not affect NPDES permit conditions. EPA will remove minor backstop final
Phase I WIP meets allocations in each basin or demonstrates that exceedances in some basins
will not contribute to violations in water quality standards

Overall

e Maryland developed the most substantial Watershed Implementation Plan and is committed
to having practices in place by 2020 to meet the allocations and by 2017 to achieve 70% of
reductions

e The final WIP should indicate a commitment to more specific implementation plans from
among the strategy options that are listed, as well as specific contingency plans for
implementation should the former be delayed or prove to be infeasible

e The final WIP should include plans with schedules for addressing any known program
funding and staffing gaps for all major sectors — wastewater, agriculture, and stormwater

e Information on compliance rates and enforcement in current programs for all sectors should
be included

e EPA will work with Maryland to resolve questions regarding BMP efficiencies and model
outputs

Agriculture: Some Minor Deficiencies in Gap-Filling Strategies

Key Areas for Improvement

e No new policies/regulatory/legislative changes are proposed and no detailed contingencies
are identified. EPA expects to see enforceable or otherwise binding commitments to achieve
reductions from agriculture sector

e EPA wants to ensure that MD’s efforts to revisit the P index will address how to have more
balanced P management so that manure is not over-applied and P-saturated soils do not
become a load source

e The final WIP should include greater commitment to tracking and verification to assure full
implementation of nutrient and sediment controls, most notably nutrient management plans

Opportunities for Strengthening Draft WIP, State Programs, and/or Authorities
e The final WIP should include commitments to develop new policies as needed to strengthen
implementation requirements for agricultural practices. MD could consider, for example:
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0 Revising nutrient management plan regulations to include non-point source agricultural
implementation measures included in the WIP input deck and/or recommended in the
Executive Order 13508 Section 502 guidance,

0 Requiring the use of cover crops; and

o Consider greater engagement with poultry integrators to find solutions to manure
management, with an emphasis on alternative uses of manure

Urban Stormwater: Some Minor Deficiencies in Gap-Filling Strategies
Key Areas for Improvement and Opportunities for Strengthening Draft WIP

Maryland’s permitting program has the foundation to build retrofit requirements into MS4
permits. The final WIP should include quantitative descriptions of stormwater management
actions including clarification of performance standards for retrofits and redevelopment, as
well as methodology to clearly establish baseline. Performance standard should include
stable hydrology in receiving streams. EPA believes that nutrient reductions greater than
25% could be achieved through implementation of a strong performance standard and
effective nutrient and sediment controls

EPA is concerned that the new and redevelopment standards are not adequately enforceable.
The final WIP should provide data on how often exceptions are made to performance
requirements and the consequences of such exceptions in order to support a better
understanding of the outcomes from program implementation

In order to prevent increases in loads from new development outside of MS4-regulated areas,
discuss commitment and mechanism (state rules, construction general permit, residual
designation authority) to regulate additional urban stormwater discharges. Final WIP should
include criteria for applying RDA. Who would exercise this authority? How? When?

Final WIP should include descriptions of the policy and financing mechanisms for
implementing stormwater retrofit programs and how MD will track retrofit implementation
Provide a more detailed description of the scope (who is regulated) and enforceability of new
and redevelopment standards






Summary New York WIP Evaluation
September 24, 2010

Summary: EPA Evaluation of
New York Draft Watershed Implementation Plan

Rating for Gap-Filling Strategies: Serious Deficiencies

WIP Numbers Compared to 7/1 and 8/13 Allocations: N 15% and P 14% over; TSS 17% under
Backstop Allocations in Draft TMDL that will remain in final Phase | WIP not strengthened:

e High level backstop allocations for New York point sources

o WWTPs: limit of technology (3 mg/L TN and .1 mg/L TP) and design flow for
significant municipal plants

0 MS4s: 50% of urban MS4 lands meet aggressive performance standard through retrofit/
redevelopment; 50% of unregulated land treated as regulated, so that 25% of unregulated
land meets aggressive performance standard; designation as necessary

o Construction: Erosion and sediment control on all lands subject to Construction General
Permit

o CAFO production areas: Waste management, barnyard runoff control, mortality
composting. Precision feed management for all animals. Same standards apply to AFOs
not subject to CAFO permits EXCEPT no feed management on dairies; designation as
necessary.

o0 Additional reductions from agricultural nonpoint sources necessary to meet July 1 and
August 13 nutrient and sediment allocations that EPA will ensure occurs through
additional federal backstop actions

e Finer scale wasteload and load allocations (same level of detail as tidal states) to ensure

NPDES permits will be consistent with Chesapeake Bay TMDL wasteload allocations

Overview

e Implementation identified in the WIP considered “stretch” estimates that assume current
funding (including Farm Bill) and implementation levels through 2025, increasing the
reasonable assurance that implementation would be achieved.

e However, WIP commitments based on current resources do not reduce loads enough:
nitrogen and phosphorus are 15% and 14 % higher than 7/1 allocations.

e New York maintains that due to its high percentage of forested land and low intensity
agriculture, it is impossible to achieve its current allocations. However, allocations are based
on loads that are 52% of the way between a pre-BMP condition and the maximum level of
practices that could be applied to nutrient and sediment sources in New York. The full
application of available controls would achieve more than the necessary reductions

e No proposals to increase levels of funding or regulatory requirements for any program and
insufficient detail on how most enhancements to current programs will be implemented

Wastewater: Serious Deficiencies in Gap-Filling Strategies
Key Areas for Improvement and Opportunities for Strengthening Phase | WIP
e Least aggressive proposed treatment levels for significant wastewater treatment plants
o Newly upgraded Binghamton plant achieves 4-6mg/l N, but WIP input deck has all other
significant plants at 9.7 mg/L TN and 0.7 mg/L TP. WIP document states other
significant wastewater treatment plants will only treat to 12 mg/L TN.
e Explain how load from non-significant WWTPs will be accounted for in the WLA.






Summary New York WIP Evaluation
September 24, 2010

Agriculture:! Serious Deficiencies in Gap-Filling Strategies

Strengths

e CAFO program applies to significantly more operations than federal CAFO program and,
together with its AEM voluntary program. Covers 95% of dairies in the state.

Key Areas for Improvement and Opportunities for Strengthening Phase | WIP

e No proposal or commitment to implement any enhanced technical requirements (i.e., manure
storage and transfer systems, vegetated treatment areas, Enhanced P Index standards using
VSA hydrology, manure emission controls etc.). High implementation rates unlikely if
relying only on voluntary programs

e Could incorporate high priority practices, including precision feeding into state technical
standards for CAFOs

e Given that enforcement is NY’s only contingency plan, provide more detailed information
on: 1) current frequency of inspections; 2) inspection results; and 3) penalties

e Could include how CBRAP grant will be used to enhance state regulatory programs

Urban Stormwater: Serious Deficiencies in Gap-Filling Strategies

Strengths

e 2010 MS4 2010 permit extends coverage to municipal boundaries.

e Adopted new law in 2010 limiting residential fertilizer containing phosphorus.

Key Areas for Improvement and Opportunities for Strengthening Phase | WIP

e 2010 MS4 permit for new and redevelopment standards lacks the detail to demonstrate that it
IS aggressive enough to result in 15% reduction in nitrogen loads from urban lands. To
achieve these reductions through the MS4 permit, it would need a strong, unqualified,
enforceable performance standard and environmental objective. Referencing a manual is
inadequate unless there are very tight performance standards and the permit, by reference,
ensures enforceability.

e Describe a strategy to use residual designation authority (RDA) or other mechanism to
regulate additional discharges if assuming additional reductions from unregulated urban
lands

e Describe a retrofit program with strong performance standards and enforceable requirements,
even if as contingency. “Considering” it and proposing guidance without additional details is
not adequate if New York intends to achieve reductions from existing urban lands.

e Could consider more controls on state and county roads to reduce loads from impervious
surfaces outside MS4 communities through enforceable or otherwise binding commitments.

Forest!
e Under the draft TMDL allocations, forest is the largest sector contributing nitrogen to the
Bay, in part because of atmospheric deposition that New York cannot fully control

! Focus on nitrogen because it is the most difficult allocation for NY to meet given: 1) NY cannot significantly
reduce air deposition on its primarily forested landscape; and 2) local programs focus on phosphorus and sediment
reduction, which provide greater benefits to local waters than nitrogen reductions.
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Summary: EPA Evaluation of
Pennsylvania Draft Watershed Implementation Plan

Rating for Gap-Filling Strategies: Serious Deficiencies
WIP Numbers Compared to 7/1 and 8/13 Allocations: N 0% under; P 11% over; TSS 1% over
Backstop Allocations in Draft TMDL that will remain if final Phase 1 WIP not strengthened:
e High level backstop allocations for Pennsylvania point sources
o WWTPs: limit of technology (3 mg/L TN and .1 mg/L TP) and design flow for
significant municipal plants
0 MS4s: 50% of urban MS4 lands meet aggressive performance standard through retrofit/
redevelopment; 50% of unregulated land treated as regulated, so that 25% of unregulated
land meets aggressive performance standard; designation as necessary
o Construction: Erosion and sediment control on all lands subject to Construction General
Permit
o CAFO production areas: Waste management, barnyard runoff control, mortality
composting. Precision feed management for all animals. Same standards apply to AFOs
not subject to CAFO permits except no feed management on dairies; designation as
necessary
o Load from point source reductions redistributed to forest, septic, and agriculture sources
as possible while still meeting July 1 and August 13 nutrient and sediment allocations
e Finer scale wasteload and load allocations (same level of detail as tidal states) to ensure
NPDES permits will be consistent with Chesapeake Bay TMDL wasteload allocations

Overall
e PA WIP very weak compared to the amount of N, P, and sediment PA must reduce.
Strategies do not equate to the reductions PA is proposing, nor provide reasonable assurance
that nutrient and sediment targets will be met by the 2017 and 2025 milestones. To meet
EPA’s expectations:
o Provide a baseline for compliance and implementation rates of existing programs
o Provide more detailed gap-closing strategies
o Include contingencies for funding deficiencies (e.g. Act 167)
0 Provide strategies that explain how will achieve substantial increases in BMP
implementation rates (e.g. 3% to 96% increase for pasture management)
e Correct discrepancies between PA’s Table B2 and the WIP input deck:
o PA WIP document proposes 2025 nitrogen load from forest sector of 16.1 mil Ibs/year by
2025, but WIP input deck indicates forests deliver 23.2 mil Ibs/year to the Bay
o PA WIP document proposes 2025 nitrogen load from septics of 2.3 mil Ibs/yr, but WIP
input deck indicates onsite septic systems will deliver estimated 3.3 mil Ibs/year to the
Bay

Agriculture: Serious Deficiencies in Gap-Filling Strategies

Key Areas for Improvement

¢ No detailed program capacity description, gap analysis, and strategies/timeframes to fill gaps

e PA does not have an acceptable coordinated and comprehensive AFO Compliance and
Enforcement Strategy. Concentrating on small dairy operations, especially considering the
large number of these type of operations, raises concerns over the level of water quality
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impacts on a cumulative basis based on the level on non-compliance with meeting baseline
PA regulatory requirements

No detailed plan for how to ensure compliance with existing regulatory programs

No plan to address P imbalance in animal ag-dominated regions of PA (south central PA).
Unclear whether the revisions to the Manure Management Manual will address this
imbalance and ensure no over-application of P manure and address P saturated soils

Opportunities for Strengthening Phase | WIP, State Programs, and/or Authorities

Consider expanding their CAO program to small dairies

Consider revising their erosion and sediment control, nutrient management plan
requirements, and Manure Management Plans to incorporate 502 agricultural measures
Could improve compliance assurance program that is targeted and inspection-based
Consider greater engagement with poultry integrators to find solutions to manure
management, with an emphasis on alternative uses of manure

Urban Stormwater: Inadequate Gap-Filling Strategies
Key Areas for Improvement

Most of the strong stormwater concepts described in the WIP are in policies, guidance and
manuals, with questionable enforceability and accountability

Emphasis is on planning (i.e. Act 167) and not on specific actions to improve water quality
If additional reductions expected from currently unregulated urban lands, include a proposal
for regulating additional discharges using residual designation authority or state regulations
Relying on redevelopment at the current rate is not a retrofit program

Loads from stormwater draining to MS4 systems must be in wasteload allocation. Activities
(as described in the federal rules) that influence drainage into the MS4 system are regulated
Address documented low level of MS4 compliance

Opportunities for Strengthening Draft WIP, State Programs, and/or Authorities

To prevent increases in loads from new development in MS4-regulated areas, must apply a
strong performance standard that is likely to be most effective if based on a volume or flow
metric, and formulated as a retention (not detention) standard with the objective of stable
hydrologic condition

Retrofit program needs to include a strong performance standard for all retrofits that also has
stable hydrology in receiving streams as an objective and a reasonably aggressive
implementation schedule

In order to prevent increases in loads from new development outside of MS4-regulated areas,
a strong performance standard must be applied to these discharges. PA needs to establish a
mechanism (state rules, construction general permit, residual designation authority) to
regulate additional loads from new development

More detailed description of scope and enforceability of new and redevelopment standards

Wastewater: Serious Deficiencies in Gap-Filling Strategies
Key Areas for Improvement

Many permits that have been issued with limits that will not become effective until after
10/01/2010, some as late as 2014, contrary to the permit schedule provided in the WIP
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Need method to assign loads to non-sig. industrial facilities, and those covered by PAG04
Only allow credits to point sources if strategy to ensure onsite systems are meeting allocation
Need documentation that verifies existing loads will satisfy the wasteload allocations

Opportunities for Strengthening Draft WIP, Existing Programs, and/or Authorities

Discuss method for achieving load reductions from onsite systems, particularly if assuming
30% reduction in loads from this sector

Identify the concentration and/or load for which wastewater treatment plant permits will be
based

If an aggregate allocation is used for non-significant industrial facilities, PA will need to
develop and implement an accounting of the loads from the non-significant industrial
dischargers to document that the discharges are within the aggregate load

Growth: Serious Deficiencies in Gap-Filling Strategies
Key Areas for Improvement

Offset program is not water quality-oriented for agricultural credit generation. Offset and
trading credits cannot be generated until source achieves baseline TMDL compliance. There
is no discussion how the “core four” practices meet base line TMDL compliance

Unclear how Act 167 will address additional loads resulting from new construction,
particularly as funding for this program has been zeroed out. MS4 and construction permits
should require offsets for additional loads
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Summary: EPA Evaluation of
Virginia Draft Watershed Implementation Plan

Rating for Gap-Filling Strategies: Serious Deficiencies
WIP Numbers Compared to 7/1 and 8/13 Allocations: N 6% over; P 7% over; TSS 12% under
Backstop Allocations in Draft TMDL that will remain if final Phase 1 WIP not strengthened:

Moderate level backstop allocations for Virginia point sources

0 WWTPs: 4 mg/L TN and .3 mg/L TP and design flow for significant municipal plants
consistent with most aggressive WIP proposal (Maryland ENR Strategy)

0 MS4s: 50% of urban MS4 lands meet aggressive performance standard through
retrofit/ redevelopment; 50% of unregulated land treated as regulated, so that 25% of
unregulated land meets aggressive performance standard; designation as necessary

o Construction: Erosion and sediment control on all lands subject to Construction
General Permit

o CAFO production areas: Waste management, barnyard runoff control, mortality
composting. Precision feed management for all animals. Same standards apply to
AFOs not subject to CAFO permits EXCEPT no feed management on dairies;
designation as necessary

o0 Additional adjustments to agriculture nonpoint sources as necessary to exactly meet
July 1 and August 13 nutrient and sediment allocations

Overall

VA proposes to achieve nutrient reductions through expanded Nutrient Credit Exchange

(NCE), but key deficiencies in this strategy exist including:

o0 Relies on septic systems and urban stormwater to purchase credits, but no regulatory
driver to create timeline for credit demand; and

o0 WIP is not transparent on how low the allocations for stormwater and septic systems are,
and therefore extent that state expects homeowners and urban areas to purchase credits

Does not include legislative and regulatory changes that would support high implementation

rates despite proposals presented to Virginia’s WIP Stakeholder Advisory Group

Does not meet nitrogen and phosphorus allocations in James River that are necessary to meet

current chlorophyll-a standard; does meet interim 2017 target

Agriculture: Serious Deficiencies in Gap-Filling Strategies
Key Areas for Improvements

VA removed all regulatory drivers that could compel increased implementation of priority
practices. Lack of regulatory driver may make action levels difficult to meet (eg, ambitious
goals for fencing 95% of streams and enhanced nutrient management on 86% of acres)
States that “The state will consider broader incentives and other mechanisms for nutrient
management plans,” and “Prior to 2017, further actions will be taken to increase the quantity
and distribution of private certified planners,” but offers no further details.

There is no discussion of onsite inspections or audits to verify farms receiving cost-share
have implemented BMPs

No commitment to make refinements to P management approach to address P saturated soils
in animal agriculture dominated regions such as the Shenandoah Valley
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Opportunities for Strengthening Draft WIP, State Programs, and/or Authorities

Consider revising NMP regulations to include practices in WIP input deck and/or agricultural
implementation measures recommended in the May 2010 502 Guidance

Consider expanding VPA program to address small dairies

Consider greater engagement with poultry integrators to find solutions to manure
management, with an emphasis on alternative uses of manure

Stormwater: Serious Deficiencies in Gap-Filling Strategies
Key Areas for Improvement

There is an almost total reliance on existing permitting program and proposed stormwater
regulations. Reductions cannot be achieved without significantly more robust requirements
Need clear, enforceable new and redevelopment performance standards if assuming no
increases or net decreases from new and redevelopment. To prevent increases in loads from
new development both within and outside MS4-regulated areas, a strong performance
standard must be applied. The performance standard is expected to be most effective when
based on a volume or flow metric, and formulated as a retention (not detention) standard with
the environmental objective of stable hydrologic condition

Little discussion of retrofits except as contingency and no discussion of regulating additional
discharges through residual designation authority or state mechanism. EPA expects to see
details on retrofits and expanded authority if Virginia is expecting load reductions from
existing regulated and unregulated stormwater, particularly down to E3 levels. Achieving
these load reductions necessitates a solid retrofit program including an enforceable
performance standard for all retrofits with an objective of stable hydrology in receiving
streams. A retrofit program will likely include implementation of management measures on
the ground, as well as stream restorations.

EPA expects programs that address new development outside MS4 areas to establish a
mechanism (state rules, construction general permit, residual designation authority) to apply
appropriate standards to this wider universe of discharges

Must have stringent requirements, enforceable standards and clear baselines for stormwater
before trading EPA would find a stormwater trading program to be acceptable

Wastewater: Some Deficiencies in Gap-Filling Strategies
Key Areas for Improvement

The WIP recognizes that direct control of N from small onsite systems is difficult. However,
expanded NCE suggests having onsites be the driver of purchasing credits. Given this
disconnect and lack of easily administered regulatory driver for onsites, EPA has no
assurance of adequate demand to promote credit generation to meet 2017 and 2025 targets
WIP onsite section makes no mention that VA is pushing septic loads to E3 and will require
homeowners to purchase credits to meet these WLAs and LAS

WIP does not describe how VA counties will organize to purchase or sell credits for onsite
systems or urban stormwater on NCE within a set time period such as a permit cycle
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Summary: EPA Evaluation of
West Virginia Draft Watershed Implementation Plan

Rating for Gap-Filling Strategies: Serious Deficiencies

WIP Numbers Compared to 7/1 and 8/13 Allocations: N 18% over; P 6% under; TSS 38% over
though latter may not result in water quality impairments. Will explore P:N exchanges in final
WIP and TMDL

Backstop Allocations in Draft TMDL that will remain if final Phase 1 WIP not strengthened:

e High level backstop allocations for West Virginia point sources

o WWTPs: limit of technology (3 mg/L TN and .1 mg/L TP) and design flow for
significant municipal plants

0 MS4s: 50% of urban MS4 lands meet aggressive performance standard through
retrofit/ redevelopment; 50% of unregulated land treated as regulated, so that 25% of
unregulated land meets aggressive performance standard; designation as necessary

o Construction: Erosion and sediment control on all lands subject to Construction
General Permit

o CAFO production areas: Waste management, barnyard runoff control, mortality
composting. Precision feed management for all animals. Same standards apply to
AFOs not subject to CAFO permits EXCEPT no feed management on dairies;
designation as necessary.

o Additional reductions from agricultural nonpoint sources necessary to meet July 1
and August 13 nutrient and sediment allocations that EPA will ensure occurs through
additional federal backstop actions

e Finer scale wasteload and load allocations (same level of detail as tidal states) to ensure
NPDES permits will be consistent with Chesapeake Bay TMDL wasteload allocations

Overall

e The gap-filling strategies for agriculture and stormwater rely on existing, largely voluntary
programs with little discussion of how to increase participation levels

e The WIP lacks action plans, specific milestones, or strategies to secure additional funding
and resources

e Should consider how increased funds from Chesapeake Bay Regulatory and Accountability
grant could be used to fill key gaps in regulatory programs

Agriculture: Serious Deficiencies in Gap-Filling Strategies

Key Areas for Improvement and Opportunities for Strengthening Phase | WIP

e A gap strategy has not been developed. WV seems to rely upon existing conservation
programs with no indication of increasing implementation levels other than increasing
conservation tillage. It is not clear whether this practice will be combined with appropriate
nutrient management

e WV CAFO program has not been approved by EPA. There are several issues that need to be
addressed in order for EPA to approve

e EPA would like more detail on how WV’s effort to revisit the P index will ensure no over
application of P beyond plant needs and ensure that soils do not become saturated with P

e Provide additional detail on how West Virginia intends to achieve large increase in manure
transport. Transport is effectively reduces loads, but need strategy to implement
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e Consider greater engagement with poultry integrators to find solutions to manure
management, with an emphasis on alternative uses of manure

Urban Stormwater: Some Deficiencies in Gap-Filling Strategies

Strengths

e WV small MS4 permit has a solid performance standard for new and redevelopment.
However, revised stormwater management plans and new retention standards for MS4s do
not need to be fully implemented until 2015, 5 years after permit issuance

e Strong emphasis and history on outreach to MS4s

Key Areas for Improvement and Opportunities for Strengthening Phase | WIP

e Mechanism(s) to regulate additional new development discharges are needed. One
mechanism to achieve new and redevelopment standards for an expanded universe of
discharges is to include them in Construction General Permit (CGP). This would provide
state-wide coverage without needing to use residual designation authority, or develop a new
permit or set of permits. Performance standard in the MS4 permit does not apply until a
municipality becomes an MS4, potentially missing the biggest opportunity to stormwater
from developed lands outside urban centers

e Strong retrofit program, also with tight performance standards, and a reasonably aggressive
implementation schedule needs to be fully developed if West Virginia wants to achieve
reductions from existing nitrogen and phosphorus sources

e Since staffing is so limited (1 FTE to be increased to 2), consider use of Chesapeake Bay
Regulatory and Accountability Program grant to hire more stormwater staff

e Very limited enforcement (1* inspection completed on 8/30/10). Another opportunity to use
Chesapeake Bay Regulatory and Accountability Program grant to fill key gap

Wastewater: Serious Deficiencies in Gap-Filling Strategies

Key Areas for Improvement and Opportunities for Strengthening Phase | WIP

e Loads and schedules not in PCS. Need to increase tracking of compliance with final nutrient
loads and applicable WWTP upgrade schedules

e WYV has determined that N and P are not pollutants of concern for certain industrial
discharges with “negligible loads”. These need to be included or they will receive a “0”
allocation

e Aware that inadequate funding has been a barrier to wastewater treatment plant upgrades to
date; how is West Virginia intending to address this need prior to 2017?

Growth: Serious Deficiencies in Gap-Filling Strategies

Key Areas for Improvement and Opportunities for Strengthening Phase | WIP

e Good to see a framework for trading program, but need more information on enforceability,
baseline definition, and schedule with milestones for program development

e States that agricultural loads are decreasing, but more poultry on less land could result in
greater nutrient imbalances






